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the purchase of a station at a reduced price would not be
addressed in the allotment proceeding but would be addressed in
the licensing process following conclusion of the allotment

proceeding. In the Detroit Lakes case, the Commission held that

allegations that a petitioning party’s acquisition of the
construction permit for the allotment in question would result in
a violation of the multiple ownership rules similarly would be
addressed in the licensing process rather than the allotment
proceeding; Mr. Doyle’s letter at page 3, fn. 10, is to a
similar effect.

37. None of these collateral issues had a bearing on the
Section 307 (b) public interest factors to be considered, e.g.,
gains or lossges in service area, other services available to
gain or loss areas, "white" areas, "gray" areas, first local
service, removing the only local station from a community, and so
on. Here, we are not raising any such collateral issues,
including a multiple ownership issue and the suggestion that we
may be is an unsupportable reach in the Bureau Reconsideration
Decision. Here, we are directly raising issues regarding the
contamination of the 307(b) public interest factor of first local
service in the counterproposal accepted and adopted in the
Bureau’s two decisions below.

VI.
The meritorious allotment to Vinton providing
a first local radio service for a rural area
should be favored in this proceeding
38. The Commission’s FM allotment program in very

substantial nature is about "numbers." In cases of a contest
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over preference for providing a first local radio service, the
ultimate choice boils down to the numbers, often by very thin
margins. The argument here fixes on the population of Vinton
(3,338). If Tichenor were to play the cards in its present hand,
Winnie (2,914} would be the loser, as would Crystal Beach (787}.
Hence the shell game in an effort to ratchet the population above
Vinton’s population.

39. In population coverage comparisons that often figure
into allotment decisions, the process also is a game of numbers.
For example, in the subject case, if there were no disposition of
the allotment based on first local service, the choice could come
down to the gain of some 270,000 people served by Tichenor vs.
the population within the service area of a Class A station in a
small town in rural Louisiana, obviously a fraction of the
Tichenor figure. 1In the Quanah proceeding involving allotments
for Dallas-Fort Worth, San Antonio and Austin, Texas, the gross
coverage figure is huge, i.e., 4.3 million population.

40. When it comes to numbers, cities fare better than rural
communities and areas because there are more people there. Not
because those people are more important than people in rural
communities and areas, or have greater broadcast needs or have
more significant issues in their lives. There are just simply
more of them. As a result, in the numbers-driven allotment
program, spectrum space has been and is being siphoned off to the

cities and has been and is being withdrawn from use in the rural

areas.
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41. Mr. Crawford, a radio advertising executive by trade
with offices in Dallas, and like minded colleagues believe that
there is a future in rural radio and that it is important to act
now to counterbalance the continued erosion of the available
spectrum. For that reason, they have filed a substantial number
of FM allotment petitions, all for small communities in or near
rural areas. The Commission itself has recently shown signs of
concern for rural areas. See, e.g., News Release, dated August
6, 2003, entitled FCC Commences Land of Opportunity Initiative
for Rural America, Access to Affordable and Quality
Telecommunications Services in Rural America; News Release, dated
July 2, 2003, entitled FCC and United States Department of
Agriculture Hold Kick-off Meeting of the "Federal Rural Wireless
Outreach Initiative"; News Release, dated May 8, 2003, entitled
FCC Acts to Enhance Rural Participation in Spectrum Auctions.

42. The Commission’s Memorandum Opinion and Order regarding
Modification of FM and TV Authorizations to Specify a New
Community of License, 5 FCC Rcd 7094, 7096, 7099 (1990), stating
with regard to "other public interest maﬁters“ to be considered
under Section 307(b), "...it is proper for the Commission to
consider whether a proposal would result in shifting of service
from an underserved rural to a well-served urban area and the
public interest consequences of any such change." citing Revision
of FM Assignment Policies and Procedures, 90 FCC 24 88, 92
(1988) . While this policy historically has been applied to

removal of an existing service to rural areas, the intent of the
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policy would be served by rejecting the cynical shell game
employed here to deny a meritorious new rural service in order to
add service to an exceedingly well served urban area.

43. In Albemarle and Indian Trail, North Careclina,

Memorandum Opinion and Order, released May 20, 2004 in MM Docket
No. 99-240, the Statement of Commigsioner Kevin J. Martin has
direct application to the allotment for Vinton sought here:
"Local radio stations play an important role in their
communities, providing local news, information and entertainmeﬁt
to residents, and generally serving as good corporate citizens in
local community life. This is particularly true in smaller
towns, where the radio stations are limited in number. Yet there
are still rural areas of our country that do not have even one
local radio station. As a native of this part of North Carolina,
I am therefore particularly pleased to approve the first local
broadcast radio service in Indian Trail. I hope thig new station

serves the community well."

CONCTUSTON

44. For the foregoing reasons, the Bureau action should be

reversed, the allotments relative to Crystal Beach, Lumberton and
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Winnie, Texas should be reversed, and the allotment to Vinton,

Louisiana, should be granted.

Respectfully submitted,

Law Office of Gene Bechtel, P.C.
Suite 600, 1050 17th Street, N.W.
Washington, D.C. 20036
Telephone 202-496-1289
Telecopier 301-762-0156

Counsel for Charles Crawford

December 20, 2004
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Coverage maps of Tichenor stations
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Area of Coverage View Coverage
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Sovereignty Study of State Department
1931-1932, pp. 145-146
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*not within the lawful jurisdiction of sny other goven-
nemt® shall be ooc!xpied by American oitizens. The dis-
_coverer of guano was $0 make such assertion, under oath.
Thig assertion was made as t0 the Swan Islands, and a
certificate, based in part thereon, was lissued. If the
jurisdiotion, or olaim of jurisdiotion, of another State
had been advanced the certificate would have been refused.
The Oayc Verde Oase, cited above, is illustrative. The
mere 1gsuance of a ceriiflcate, based upon the represented
state of faots, cannot modify or alter the true facts.
It would seem to follow that the Swan Islands, dominion
over which was in Honduras, were not of that claasg of
islands oontemplated in the Act. 7

The same section provides that islands s0 possesgsed
may be conglderxed at thé disoretion of the Preosident ®as
_appertalning to the United States®. The use of the word
Sappertain® 1s deft, since 1t carries no exact meaming
‘snd lends itself readily to oircumstance and the wishes
of those uaing 1t. It has given rise to such words as
lgppurtenant® and Yappurtensmoe®. The common lqlr. denies
that land can be sppurtenant to land. In a striot senss
an island cammot be appurtenant to other territorial
possessions. If the word "appertaln® and its varianis
cannot be given a mtriot mem ing they lose what little
value they have when relied upon for the creation or

agsertlon
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asgertion of legal rights, The nam:!:ng of the Aot met
be found outslde the phrase quoted sbove,

Seotion 1418 mithorises the Presldent "at hig
discretion, to employ the land and naval forces of the
United States to protect the rights of the discoverer...”
If, upon occupation nnder the Guano At, the 1slands
were 0 become a part of the domaln of the United States
such amthorization would be unnecessgary. Forther, the
President probsbly would not have received discretionary
power.

Seotlon 1419 provides that nothing in the Act "shall
be construed as cblliging the United States to retain
poesession of the islands ...: ." after the removal of guano.
If the word *pogsesgion® was used in a strict sense it
follows that a mere temporary ocoupation, for a fixed
purpose, wag contemplated. Of course, pessesslon cculd
be retained. But it is doubtful If the Act contemplated
such ocoupation as would glve rise to the right of
amreig:_nty.

Seotion 1412 stipalates that a discoverer shall
show, inter alia, that "possesalon was taken in the name
of the United States...®. "This Condition was included
in the Attorney Genmeral's opinion of June 2, 1857. As
shown above, several certificates reclted that occupatlon
was taken in the name of the United States; the Swan
Islands certificate did not. But it is my opinion that
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